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Tai Lai Kok 
Executive Director  
Head of Tax and Head of 
Corporate Tax 

 
“Several tightening measures introduced, including the 7-
year time limitation to carry forward tax attributes for 
future utilisation and limitation of group relief will be a 
cause of concern for infrastructure projects companies as 
well as large domestic groups.  A relook into financial 
forecasts would be advisable to assess any negative 
implications as a result of these restriction.” 

 

BUSINESS AND INTERNATIONAL TAX 

Corporate Tax 

1 7-Year Time Limitation to Carry Forward Tax Attributes for Future Utilisation 

Tax Attributes Proposal Transitional Provision 

(a) Unabsorbed business losses and unutilised 
capital allowances from a Year of 
Assessment (“YA”). 

Can be carried forward up to 
7 consecutive YAs  

Accumulated losses / capital 
allowances up to YA 2018 can 
be carried forward up to  
YA 2025 

(b) Unabsorbed pioneer losses and unutilised 
reinvestment allowances, investment 
allowances for service sector and 
investment tax allowances. 

Can be carried forward up to 
7 consecutive YAs after the 
expiry / end of the qualifying 
period. 

Accumulated losses / 
allowances up to YA 2018 
arising from a qualifying period 
which has expired as at YA 
2018 can be carried forward 
up to YA 2025 

The above proposal is effective from YA 2019. 

 

 

 

Any unabsorbed tax 
attributes? Review of projected tax Tracking of the utilisation and 

expiry of tax attributes
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Issues to be considered / steps to be taken: 
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2 Review of Group Relief  

(a) It is proposed that the transfer of adjusted losses to a related company only applies to surrendering company 
which first commences its operation (i.e. start-up company). 

(b) Surrendering of adjusted losses by the surrendering 
company is restricted to 3 consecutive YAs, whether or 
not any adjusted losses are surrendered: 

 

Transitional Provision 

1st YA commences 
operation 

YA adjusted losses 
can be surrendered 

2015 2019 

2016 2019 and 2020 

2017 2019 to 2021 

 (i)  It commences immediately following the YA which 
consists of a basis period of 12 months the 
company first commences operation. 

 (ii)  If the basis period for a YA the surrendering 
company first commences operation is less or 
more than 12 months, the surrendering company is 
allowed to commence surrendering its adjusted 
losses immediately after the second basis period 
for the YA the surrendering company first 
commences operation and the second basis period 
consists of a period of 12 months. 

(c) Group relief shall not apply to a company which has unutilised investment tax allowance or adjusted pioneer 
loss under the Promotion of Investments Act 1986 (“PIA”). 

The above proposal is effective from YA 2019. 

 

 

 

 

  

Identify when the 
company first 
commences its operation

Determine the 3 
consecutive YAs

Review eligibility to 
claim group relief

Issues to be considered / steps to be taken: 
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3 Earning Stripping Rules 

A new legislation has been proposed to effect the Earning Stripping Rules (“ESR”) in replacing the thin 
capitalisation legislation.  Interest expense in connection with or on any financial assistance in a controlled 
transaction granted directly or indirectly to a person in excess of the prescribed amount in the ESR will not be 
deductible in the year it is incurred.    

 

 

 

At present, the ESR have not been issued. 

Given that ESR would be effective in less than 2 months, it is appropriate for entities to start looking at ratios of 
their interest expense to their tax based Earnings Before Interest and Tax or Earnings Before Interest, Tax, 
Depreciation and Amortisation.  

The above proposal is effective from 1 January 2019. 

4 Amendment to Special Classes on Income 

Currently, the scope of Special Classes of Income under Section 4A(ii) of the Income Tax Act, 1967 (“ITA”) 
include amounts paid in consideration of technical advice, assistance or services rendered in connection with 
technical management or administration of any scientific, industrial or commercial undertaking, venture, 
project or scheme. 

It is proposed that the words “technical” and “technical management or administration of” be removed.  The 
proposed amendment clarifies the current tax position taken by the Malaysian Inland Revenue Board (“MIRB”) 
that any amount paid to a person not resident in Malaysia in consideration of any services rendered in Malaysia in 
connection with any scientific, industrial or commercial undertaking, venture, project or scheme (i.e. whether 
technical or non-technical in nature) is subject to 10% withholding tax. 

However, we note that there were no corresponding proposed amendments to Malaysian deemed derived 
income and withholding tax provisions pertinent to the Section 4A(ii) income above.  

With this proposed amendment, it will be difficult for businesses to argue that only payment for technical services 
is subject to withholding tax. 

The above proposal is effective on the coming into operation of the Finance Act 2018. 

  

This is in line with the proposed expanded definition of “control” 
for Transfer Pricing purposes highlighted in page 14 
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5 Derivation of Business Income 

Business income is subject to tax in Malaysia if it is derived or deemed to be derived from Malaysia.  Any 
income which is not attributable to operations of any business carried on outside Malaysia shall be deemed to 
be derived from Malaysia.  A new subsection has been proposed to provide that the income of a person from a 
business that is attributable to a place of a business in Malaysia shall also be deemed to be the gross income 
of that person derived from Malaysia from the business.  

The proposed provision also clarifies the meaning of “place of business” (see below) and addresses the 
situation where a non-resident from a country which has not entered into a Double Taxation Agreement 
(“DTA”) with Malaysia carries on business in Malaysia. 

 

A person is also deemed to have a place of business in Malaysia if that person — 

(a) carries on supervisory activities in connection with a building or work site, or a construction, an installation 
or an assembly project; or 

(b) has another person acting on his behalf who — 

(i) habitually concludes contracts, or habitually plays the principal role leading to the conclusion of contracts 
that are routinely concluded without material modification; 

(ii) habitually maintains a stock of goods or merchandise in that place of business from which such person 
delivers goods or merchandise; or 

(iii) regularly fills orders on his behalf. 

The deeming provisions are generally in line with the definition of Permanent Establishment in the Malaysia 
DTAs. 

The above proposal is effective on the coming into operation of the Finance Act 2018. 
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6 
Cessation of Tax Exemption for Interest Income Derived by Companies from a Bank or Financial 
Institution through Wholesale Money Market Fund 

A company is no longer entitled for a tax exemption for any interest received from a bank or financial institution 
through a wholesale money market fund which complies with the criteria set out in the relevant guidelines of 
the Securities Commission Malaysia. 

The tax exemption will still apply to interest income attributable to unit holders other than a company. 

It remains to be seen how the MIRB will implement the above restriction. 

The above proposal is effective from 1 January 2019. 

 

7 New Definition of “Research and Development” 

New definition of “research and development” has been introduced to align with the requirements under the 
Frascati Manual (Guidelines for collecting and reporting data on research and experimental development) issued 
by the Organisation for Economic Co-operation and Development. 

 “Research and development” means any systematic, investigative and experimental study that involves 
novelty or technical risk carried out in the field of science or technology with the object of acquiring new 
knowledge or using the results of the study for the production or improvement of materials, devices, products, 
produce, or processes, but does not include the following: 

 

With this new definition, businesses enjoying tax incentives under ITA or PIA are required to review their 
current research and development activities. 

The above proposal is effective on the coming into operation of Finance Act 2018. 
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8 Changes to Contract Research and Development Company 

In line with efforts to comply with Forum of Harmful Tax Practices, the following have been proposed: 

(a) New requirements to have substantive tests i.e. having an adequate number of full time employees and 
incurred adequate amount of annual operating expenditure in Malaysia for an activity relating to research and 
development when applying for pioneer tax incentive. 

 
 

(b) Any income derived in relation to exploitation of intellectual property right will be taxed under the ITA at 
prevailing tax rate of 24%. 

 

The above proposals are effective from 1 January 2019. 

9 Clawback of Investment Tax Allowance 

The investment tax allowance given will be withdrawn if the qualifying assets are disposed of within a period of 5 
years, instead of 2 years, from the date the assets were acquired.   

The above proposal is effective from YA 2019. 
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10 Multilateral Instrument 

Malaysia has signed the Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base 
Erosion and Profit Shifting ("Multilateral Instrument" or “MLI”) on 24 January 2018.   

The MLI allows the jurisdictions to swiftly amend their DTAs to implement the tax treaty related base erosion and 
profit shifting recommendations without the need to renegotiate each DTA. 

A new Section 132C is proposed to be inserted into the ITA to enable the ratification of MLI.   

The above proposal is effective on the coming into operation of the Income Tax (Amendment) Act 2018 and the 
Labuan Business Activity Tax (Amendment) Act 2018. 
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Changes in Tax Rate and Stamp Duty Rate 

1 Corporate Income Tax Rate  

 

* SME refers to a company resident and incorporated in Malaysia which has a paid-up capital in respect of 
ordinary shares and a Limited Liability Partnership with total contribution of capital of RM2.5 million and less at 
the beginning of the basis period for a YA. [subject to proviso] 

** Apply to an insurer who has an adequate number of full time employees and has incurred an adequate amount 
of annual operating expenditure in Malaysia as prescribed by the Minister of Finance. 

The above proposals are effective from YA 2019. 

 

2 Real Property Gains Tax (“RPGT”) Rate 

 

 

The above proposal is effective from 1 January 2019. 
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3 Stamp Duty Rate on Transfer of Property 

 

The above proposal is effective from 1 January 2019. 

 

Administrative Matters 

1 Requirement of Audited Accounts by the MIRB 

Consequent to the Companies Act 2016 replacing the Companies Act 1965, it is proposed that the income tax 
return shall be furnished to the MIRB based on financial statements made in accordance with the requirements of 
Companies Act 2016 (currently based on audited accounts under Companies Act 1965). 

In this respect, a company that qualifies for audit exemption under Companies Act 2016 can submit its tax return 
based on an unaudited accounts. 

The above proposal is effective from YA 2019. 

2 Notice of Appeal 

Apart from the notice of appeal, it is proposed that any person who intends to appeal against an assessment 
which had been raised by the Director General of the MIRB under subsection 90(3) of the ITA based on his best 
judgement is required to submit the income tax return within 30 days after the notice of assessment has been 
served. 

The above proposal is effective from YA 2019. 

 

  



 Finance Bill 2018,  
Income Tax (Amendment) Bill 2018 and 

Labuan Business Activity Tax (Amendment) Bill 2018 Highlights   
   

 

11 
 

STAMP DUTY 

1 Stamp Duty Relief in the Case of Reconstructions or Amalgamations of Companies under 
Section 15 of the Stamp Act, 1949 

The condition for the stamp duty relief has been tightened to provide that where stamp duty relief has been 
allowed, the shareholder must not within a period of 3 years, cease to be the beneficial owner of the shares so 
acquired or issued to it, except where the change in shareholding is in consequence of reconstruction, 
amalgamation, liquidation or in compliance with Government policy on capital participation in industry in the case 
of an acquisition of an undertaking. The moratorium period was previously 2 years. 

In addition, where stamp duty relief has been allowed and a change in circumstances has occurred which would 
result in non-compliance with the prescribed conditions (e.g. untrue declaration, failure to meet the 3-year 
beneficial ownership period), each company which was a party to the instrument is required to notify the Collector 
of the changes of the circumstances within 30 days from the date of the occurrence.  

The above proposal is effective on the coming into operation of the Finance Act 2018. 

2 Stamp Duty Relief in the Case of Transfer of Property between Associated Companies 

Stamp duty relief for the transfer of property between associated companies (as defined) will be subject to the 
following additional requirements: 

(a) the transfer must be for the purpose of achieving greater efficiency in operation; and  
(b) the transferee company must be incorporated in Malaysia.   

In addition, the property transferred cannot be disposed of within 3 years from the date of transfer and the 
transferor and transferee companies must remain associated for a period of 3 years from the date of transfer. 

Where a claim for relief has been allowed and any declaration or other evidence furnished in support of the claim 
is subsequently found to be untrue, the stamp duty relief will be revoked. The stamp duty relieved together with 
6% interest per annum computed from the date on which the duty which the instrument of transfer ought to be 
stamped, shall become payable. 

In addition, where stamp duty relief has been allowed and a change in circumstances which would result in any of 
the conditions not being fulfilled occurs, each company which was a party to instrument is required to notify the 
Collector of the circumstances within 30 days from the date of the occurrence. 

The stricter conditions would make it more difficult for companies to be eligible for stamp duty relief even if they 
are within a 90% group. It is also uncertain at this juncture as to what constitute “achieving greater efficiency in 
operation” and how this is to be demonstrated. The removal of stamp duty relief for foreign transferee company 
may increase transaction costs for restructuring arrangements involving foreign entities within a group. 

The above proposal is effective on the coming into operation of the Finance Act 2018. 
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Ong Guan Heng 
Executive Director  
– Corporate Tax 

 
“In showing Malaysia’s commitment to counter the effect 
of harmful tax practices in light of the OECD's work on 
Action 5 of the base erosion and profit shifting project, 
new measures have been proposed for Labuan entity.  
Some may see the changes will cause Labuan to be less 
competitive, it may however prevent tax leakages.” 

LABUAN INTERNATIONAL BUSINESS FINANCIAL CENTRE 

1 New Requirements for Labuan Entities 

Labuan entities subject to Labuan tax regime shall have: 

(a) an adequate number of full time employees in Malaysia; and  

(b) an adequate amount of annual operating expenditure in Malaysia, as prescribed by the Minister of Finance by 
regulations made under the Labuan Business Activity Tax Act 1990 (“LBATA”). 

The above proposal is effective from 1 January 2019. 

2 Relaxation of Conditions for Activities Carried On by a Labuan Entity 

“Labuan business activity” will be redefined as a Labuan trading or a Labuan non-trading activity carried on in, 
from or through Labuan, excluding any activity which is an offence under any written law.  With this proposal, 
Labuan entity can conduct transactions: 

(a) in Ringgit Malaysia; and  

(b) with resident of Malaysia.  

The above proposal is effective from 1 January 2019. 

3 Limitation of Tax Deduction for Transaction with a Labuan Entity 

A limited tax deduction of up to 3% of allowable expenditure incurred in respect of any payment made by a 
resident person to any Labuan entity will be given a tax deduction. 

The above proposal is effective from 1 January 2019. 
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4 Removal of Tax Ceiling of RM20,000 

Tax ceiling of RM20,000 under the LBATA will be removed.  The chargeable profits being the net audited profits 
of Labuan entities carrying on Labuan trading activities are taxed at a rate of 3% now.  

Notwithstanding the above, any income derived in relation to exploitation of intellectual property right (as 
defined below) will be taxed under the ITA at the prevailing tax rate of 24%. 

 

Currently, a Labuan entity carrying on a Labuan trading activity which does not have a basis period for a YA, is to 
be chargeable to tax at RM20,000.  In line with the removal of the tax ceiling, the said legislation will also be 
removed and the Director General of the MIRB may give direction on the basis period for that YA. 

The above proposals are effective from 1 January 2019. 
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Bob Kee 
Executive Director  
– Head of Transfer Pricing 
 

 “Given the proposed changes, taxpayers should be 
aware that where the shareholdings are above 20% but 
there is also control over management and business 
operations (directly or indirectly), the transactions would 
be deemed as a “controlled transaction” for purposes of 
Section 140A of the ITA.” 

 

TRANSFER PRICING 
 

Clearer Definition of “Controlled Transactions” 

The arm’s length provision pursuant to Section 140A of the ITA is reaching almost a decade of enforcement.  
Essentially, this provision requires taxpayer to ensure that their transactions with associated persons (“controlled 
transactions”) are carried out on an arm’s length basis.  The Malaysian Transfer Pricing Guidelines (“TPG”) 
provide that the arm’s length price is the price which would have been determined if such transactions were 
made between independent entities under the same or similar circumstances. 

To provide clarity on what are “controlled transactions”, it is proposed in the Finance Bill 2018 that a new 
Section 140A(5A) of the ITA be introduced to expand the meaning of “Control” to include situations that 
describe the existence of control where the share capital held by a person or a 3rd person is more than 20%.  
The proposed situations are as follows: 

(a) The business operations of that person depends on the proprietary rights, patents, non-patented 
technological know-how, trademarks, or copyrights, provided by the other person or 3rd person; 

(b) The business activities, such as purchases, sales, receipt of services, provision of services, of that person are 
specified by the other person, and the prices and other conditions relating to the supply are influenced by 
such other person or a 3rd person; or  

(c) Where one or more of the directors or members of the board of directors of a person are appointed by the 
other person or a 3rd person. 

The above proposals are effective from 1 January 2019. 
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Long Yen Ping 
Executive Director  
– Head of Global Mobility 
Services 
 

 “Individuals who do not currently have takaful / 
conventional life insurance coverage, may see their EPF 
tax relief reduced.  If so, buy takaful / conventional life 
insurance to take full advantage of the separated tax 
relief of RM3,000.” 

 

PERSONAL TAX 
 

1 Tax Relief on Contributions to Approved Scheme or Takaful / Conventional Life Insurance 
Premiums 

The combined tax relief for contributions to an approved scheme (i.e. EPF) or under any written law relating to 
widow, widower and orphan’s pension or takaful / conventional life insurance premium payments of RM6,000 is 
to be increased to RM7,000 and split into: 

(a) RM4,000 – contribution to Employees Provident Fund; 

(b) RM4,000 – contribution under any written law relating to widow, widower and orphan’s pension; or 

(c) RM3,000 – takaful / conventional life insurance premiums  

For public servants under the pension scheme, the income tax relief on takaful / conventional life insurance 
premium payment is given up to RM7,000. 

The above proposal is effective from YA 2019. 

2 Increase in Tax Relief on Net Savings in Skim Simpanan Pendidikan Nasional (“SSPN”) 

The tax relief of RM6,000 for net savings in SSPN is to be increased to RM8,000.  

The above proposal is effective for YA 2019 to YA 2020. 

The coverage of our highlights includes: 

 Finance Bill 2018, with proposed amendments to the Income Tax Act 1967, Promotion of Investments Act 1986, Stamp 
Act 1949, Real Property Gains Tax Act 1976 and Labuan Business Activity Tax Act 1990; 

 Income Tax (Amendment) Bill 2018; and 

 Labuan Business Activity Tax (Amendment) Bill 2018. 

Our highlights are intended to provide a general overview of the key proposed tax changes covering direct taxes and stamp 
duty.  It should not be used or relied upon as a substitute for detailed advice or as a basis for formulating business decisions.   
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